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by Beth Mulcahy

The national movement to inform residents of sex offenders living in their
neighborhoods was spurred by the 1994 sexual assault and murder of seven-year-old
Megan Kanka by a neighbor who had been recently released from prison for sexual
offenses. As a result, the federal government enacted a community notification law,
commonly referred to as "Megan’s Law".

On June 1, 1996, the Arizona legislature adopted the Arizona Sex Offenders
Community Notification Statutes (A.R.S. Sections 13-3821 to 13-3828). Under this law,
once a convicted sex offender is released from jail after serving time and/or intends to
enter and remain in a county in Arizona, the sex offender must register with the sheriff
of the county. Convictions of the following offenses require registration: unlawful
imprisonment or kidnapping of a person under the age of 18, sexual conduct with a
minor, child prostitution, sexual exploitation of a minor, sex trafficking of a minor,
sexual abuse of a person under the age of 18, sexual assault, molestation of a child
and continuous sexual abuse of a child and a second or subsequent violation of
indecent exposure or public sexual indecency to a person under the age of 15.

Community notification depends on the level of risk assigned to the offender.
Prior to release, an offender is assigned to a risk category. The level of risk is used to
predict whether an offender will commit another similar offense. Community notification
regarding offenders placed into either Level 2 (intermediate risk) or Level 3 (high risk)
is statutorily required. However, for offenders assigned to Level 1 (low risk), commu-
nity notification is discretionary.

Arizona imposes a zero tolerance approach regarding harassment and vigilan-
tism by concerned residents against a known sex offender. The only right a resident
has is the right to information regarding the sex offender’s status, criminal history and
place of residence. A resident may not harass or otherwise intrude upon the offender’s
privacy. Such acts would create criminal liability for the resident.

As such, community associations cannot discriminate or otherwise harass a
known sex offender in an effort to prevent the offender from residing within the
community association or neighboring areas. However, a community association has
the right and, in my opinion, the obligation to notify its residents of any registered sex
offenders residing within the association or in the neighboring areas.

Information regarding Arizona’s Sex Offender Community Notification Statute
may be found on the State of Arizona Department of Public Safety web page;
http://www.azsexoffender.org This site allows users to enter either a specific residen-
tial address or a zip code to locate registered sex offenders residing nearby. Some
associations print the information obtained from this website and post it in common
areas or distribute to the residents. Full reports are available for a fee. Please contact
our office if you have any questions regarding this law. $




by Beth Mulcahy

Over the past few years, | have heard horror stories
from association boards and residents regarding owners,
residents and vendors speeding and/or failing to obey
traffic signals on association streets.

Drivers who do not obey the speed limit within an
association are a growing problem for community asso-
ciations. Association residents want to feel safe in their
front yards or while they are walking in their neighbor-
hood. Traffic speed limits are designed to keep
association members safe by posting maximum vehicular
speeds. Factors such as street location, street size and
number of vehicles per day are all used to determine the
safest speed vehicles should travel.

It is important to note that under Arizona law,
associations have a duty to maintain the common areas
in a reasonably safe condition. This responsibility extends
to unit owners, their tenants and their guests. In addition,
an association has a duty to take reasonable measures
to protect against foreseeable activities that create a
danger on the land it controls. As such, if the speeding
problem is creating danger within the association, it is my
opinion that the association has a duty to take reasonable
measures to protect its residents.

Set forth below are several suggestions for associa-
tions with speeding problems in their associations:

1. Create a "traffic safety committee" to research
the speeding problem and provide solutions to reduce or
eliminate speeding in the association.

2. Check with your city/town to find out if they have
a speed awareness, speed reduction program or any
other ways they might support the association with a
speeding problem. The type of support from your munici-
pality will depend if your streets are public or privately
owned.
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3. Educate and enlist the help of your membership.
Use your newsletter, web site, bulletin boards and any other
means to communicate the dangers of speeding in the
association.

4. Obtain and place a speed awareness trailer on
streets where there is a speeding concern. Solar powered
trailers are equipped with a radar unit that tracks and
displays a motorist® speed and remain in a neighborhood
for several days. Your municipality may be able to help you
obtain a trailer.

5. Use a radar tracking device. Residents and/or
police use a hand held radar unit to monitor traffic speed
and record vital motorist information. Speeding motorists are
sent a letter informing them of the violation and requesting
that they obey neighborhood posted speed limits.

6. Post signs in the community regarding speed
limits and children at play. Check with your city/town to
determine if they can post signs or request specific
requirements for the signs if the association posts them.

7. Use devices such as speed humps, traffic
circles, plantings and traffic diverters. Your city/town will
have the requirements for these permanent speed reducers
and must be contacted if you plan this type of calming
device.

8. Contact vendors if you witness their employees
speeding in the association.

9. If you have private streets and posted speed
limits which are incorporated into the association’s
documents, fine owners for speeding in the association
after notice of the violation and an opportunity to be heard.
Associations with public streets may ask the police to
monitor areas of concern.

Hopefully, these suggestions can be used to eliminate
or greatly reduce speeding in your association. $

by Beth Mulcahy

Dog barking in associations and complaints by the
surrounding owners are a common problem. According
to experts, the most common causes of dog barking are
the following: boredom; children or others teasing the
dog; hostile neighbors; separation anxiety; changes to a
dogs life or lifestyle; possible health issues (such as
irritations or discomforts); distractions; lack of shade,
food or water; and breeding.

First, | suggest that the complaining parties contact
the dog’s owner to make the them aware of the problem.

In many instances, a dog is barking when the owner is away
from the home and the owner may not be aware of the
problem. A dog barking problem can be resolved informally
with good communication.

Second, if contacting the neighbor doesn’t work, | sug-
gest that the complaining owner contact his/her association
to request that the association intervene. If the association
has a nuisance provision in its documents or a rule prohibit-
ing dog barking, an association can send an owner a warn-
ing letter regarding the barking dog and notify the owner that

continued on the next page



the barking dog is creating a nuisance in the association.
If the dog owner fails to comply with the warning letter and
the association’s CC&Rs have a nuisance provision, the
association has the right to impose a reasonable fine for a
violation of its CC&Rs, bylaws and/or rules and regulations
after notice of the violation and an opportunity to be heard
is given to the owner.

Third, some owners/associations have contacted
their city/town code enforcement or have resolved dog-
barking conflicts through the use of city/town mediation
programs. In addition, in extreme circumstances after
repeated problems, some owners have called the police
regarding the barking dogs.

Finally, other associations/owners have used the
following techniques to stop or limit dog barking in the
association: (1) “dog proof” a section of the house where a
dog door leads (the dog may choose the option of being
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inside rather than bark at neighbors); (2) limit the dog’s
stimulation by restricting its line of sight, i.e. through a
gate or fence; (3) daycare for dogs two or three times a
week; (4) hire a professional dog trainer; (5) citronella
anti-bark collar (the collar sprays a light mist of citronella
in front of the dog’s nose when the dog barks—dogs do not
like the hissing sound or the smell of the citronella);

(6) anti-barking shock collars; (7) electric devices such as
“Bark Free” (this system responds to a barking dog up to
50 feet away by emitting a high pitched tone that humans
cannot hear and that dogs do not like); and (8) debarking
surgery (dogs have a fold of tissue on each side of the
larynx which must tighten and vibrate to bark—debarking
surgery removes this tissue. After the operation, the dog
only has a whispery bark. However, this procedure is
controversial and some experts claim that some or all of
the barking returns over time)* $
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Over 250 board members and
community managers
gathered at the Phoenix
Public Library on
September 8" for the annual
Legal Seminar for Community
Associations presented by the
MuLcAHY LAW FIrRMm, P.C.

We enjoyed presenting this
year’s seminar and hope
that you will join us
for a future seminar!

Resource and contact
information for community
associations regarding the
State of Arizona, Maricopa
County and your municipality
will be at your fingertips with
the new
MuLCAHY Cheat Sheet ©
entitled “ Resourcesfor
Community Associations’

If you would like a PDF copy,
please contact
info@mulcahylaw.net
or cdl our officeto have a
hard copy mailed to you
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Is the San Tan Beige paint color on your home really San Tan Beige?

When the association’s ARC list of pre-approved paint colors is out of sync with
the manufacturer’s list of colors the result can be frustrating and costly. Paint
formulations are changed about every ten years according to Dunn & Edwards
Paints, who made the change last year.

We suggest that associations review paint selections periodically with a
paint store to make sure the association’s list of approved colors and the paint
store’s current name selection and formulation are the same. The ARC committee
can assist association members with selection by making complete pre-approved
color palettes available to the homeowners.




