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REASONS TO AMEND AN ASSOCIATION’S DOCUMENTS

The most common reasons for amending association documents are the follow-
ing: to delete or modify restrictions that are outdated, ambiguous or unreasonable; to
comply with changes in federal, state and local laws or ordinances; to delete or modi-
fy provisions inconsistent with the management and operation of the association; to
delete provisions regarding the rights of the developer after the developer is no long-
er in control; and to correct provisions that conflict with other governing documents
(bylaws, articles of incorporation and rules and regulations).

Because there are several requirements which must be met prior to amending an
association’s documents, an association should prepare a strategy for amending the
documents to assure that they meet the needs of the association and are enforceable.

The Mulcahy Law Firm, P.C. has successfully assisted hundreds of associations
in the process of amending documents using the following five step plan.

A FIVE STEP PLAN FOR AMENDING DOCUMENTS

Step One: Determine what is required to amend the documents.
« The board of directors should check the specific language of the association’s
documents. Typically, there is a provision in each document which outlines the
proper procedures to amend the CC&Rs, articles of incorporation, bylaws and
rules and regulations. Most documents require approval of membership to
amend. In some rare cases, the association’s board of directors can amend the
documents without the approval of a percentage of the membership. However,
the Condominium Act (A.R.S. Section 33-1227(A)) requires an approval of 67%
of the votes within the condo association or any larger percentage if the declara-
tion specifies to amend the CC&Rs.
« The rules and regulations can be promulgated and amended in most associa-
tions by a majority vote of the board. However, in some rare cases, some associ-
ations require a vote with approval by a percentage of the membership to amend
the rules and regulations.
o The association should consult with legal counsel to assist with determining
what is required to amend the documents.

Step Two: Review the documents for changes and draft the proposed changes.
« The board of directors may want to form a committee to research and prepare
amendments to the association’s documents.
o The amendment committee can solicit the ideas of committee members, board
members and owners regarding changes to the documents and draft the proposed
changes.
« It is important that the association’s legal counsel review the documents and
assist in the drafting of proposed changes during this step so that the
documents are legally proper and enforceable.

Step Three: Educate and solicit community support of the proposed changes.

e The board and/or amendment committee should schedule a town hall meeting,
coffees and/or newsletters and other printed materials to educate and inform the
membership of potential changes. The board or committee should also welcome
feedback from owners on the proposed amendments.

« The owners comments should be discussed by the board and/or amendment
committee and legal counsel and final changes to the proposed amendments
should be made at this time based upon the owner’s feedback

Step Four: Develop a plan and a reasonable time frame for obtaining approval
of the proposed amendments.
o The amendment committee and legal counsel should create strategic steps for
completion (owner meeting/use of mail-in ballot) with a time line and proposed
dates for voting. Ballots should be mailed to the owners and progress should be
evaluated by the board every 30 days.

Step Five: Finalize and record the CC&Rs.
« Once the amendments to the CC&Rs have been approved as specified in the
documents, the CC&R amendments must be placed into final form and recorded
at the county recorder’s office within 30 days of obtaining the requisite vote to
become enforceable. Bylaws and rules do not need to be recorded, but should be
maintained with the official records of the association. Legal counsel should as-
sist with this process.




RENTAL RESTRICTION AMENDMENTS

Over the past few years, there has been a dramatic increase in the number of rental properties in Arizona. Unfortunately, in some
instances, tenants do not follow association rules and restrictions and do not maintain the rental property as well as owner occu-

pied properties. Association boards and managers

frequently contact our office to request information on implementing rental restrictions in their associations. Set forth below is a
summary of a court case regarding an association’s ability to restrict rentals and suggestions for implementing rental restrictions.

RIGHT TO RESTRICT RENTALS UPHELD

On December 22, 2005, the Arizona Court of Appeals made
an important decision regarding an association’s ability to
restrict rental properties in a community association in the
case entitled Vales v. Kings Hill Condominium Association.
In this case, the Court upheld an association’s amendment to
its CC&Rs prohibiting owners from renting their units in the
association as soon as the first of the following was to occur:
(1) sale of the unit by the owner(s) of the unit at the time the
amendment was recorded;
(2) death of the owner(s); or
(3) if the owner(s) at the time of adoption of the amendment
ceased to rent or lease their unit for more than three con-
secutive months.

Arizona law was previously unsettled regarding an associa-
tion’s ability to restrict or eliminate rental properties in an
association.

It is important to note, however, that it may be difficult for
condominium associations to implement a prohibition on
rentals within a condominium association pursuant to A.R.S.
Section 33-1227 (D) which in the firm’s opinion, requires
unanimous consent of all owners prior to enacting a prohibi-
tion of rentals within the community.

MEMBERSHIP APPROVAL |

It is important to note that in most cases, in order to imple-
ment a rental restriction, an association will need the requi-
site approval of the membership to amend its CC&Rs.

GRANDFATHER CLAUSE ‘

It is our opinion that associations considering adopting a
rental restriction may want to consider proceeding with a
proposed amendment against future owners. Accordingly, a
proposed amendment to the Declaration regarding rental
restrictions can contain a grandfather clause that grandfathers
all current owners. The clause should state that the grandfa-
thered owners’ right to rent their units/lot shall expire upon
the transfer of the title (sale) of a lot/unit.

NoTIFY RENTAL OWNERS
REGARDING LIABILITY FOR TENANTS

The association’s CC&Rs are a contract between the owner
of the unit/lot and the association. Therefore, it is important
for the association to notify owners of the property
(landlords) of their responsibility regarding their rental
unit/lot and their liability for the failure of their tenant(s) to
comply with the association’s governing documents. Associ-
ations should consider levying fines against the owners for
violations by their tenants or, in more serious situations file a
lawsuit against owners when the association’s documents are
not being followed.

LANDLORDS MuUST REGISTER
RENTAL PROPERTIES WITH COUNTY

On August 6, 1999, the Arizona legislature enacted the Resi-
dential Rental Property Registration law. Pursuant to A.R.S.
Section 33-1902, an owner of a residential property located
in Arizona is required to file a notification form with the
county where the residential property is located. The notifi-
cation form contains the following information: the property
owner’s name, address and telephone number; the street
address of the residential property; and the year the property
was built. Owners who do not comply with this requirement
after notification and a ten (10) day grace period are subject
to a civil penalty of $1,000 plus $100 per month for every
month the owner is not in compliance with this notification
requirement.

RESTRICTING SHORT TERM RENTALS

SB 1350, which passed in 2016 legislative session, severely
limits a city, town or county from prohibiting or restricting
the use of/regulating (based on their classification, use or
occupancy) vacation rentals or short-term rentals. There are
certain limited exceptions; however, in most cases, the ex-
ception will not apply to community associations. As a re-
sult, associations can no longer rely on local code enforce-
ment divisions to assist in prohibiting short term rentals.
Rather, associations now need to rely on their own govern-
ing documents.

ARS 33-1260.01(A)/33-1806.01(A) allow an association to
restrict a member from using the property as a short-term
vacation rental so long as the rental time restrictions are in
the declaration.

Please see our Cheat Sheet,
How to Work Effectively with Rental
Properties for more
information on rentals.

Amending CC&Rs & Rental Restrictions ¢ 2020 + MULCAHY LAW FIRM, P.C. ¢+ Phone: 602.241.1093

E-mail: bmulcahy@mulcahylawfirm.com ¢ All Mulcahy Cheat Sheets© are available on-line at: www.mulcahylawfirm.com




