Best Practices for Assessing Fines

M

A 2017 Arizona Court of Appeals decision found that (1) attempting to levy monetary
penalties/fines without a properly adopted fine schedule, which demonstrates the fine
amounts and appropriateness of those fines, is per se unreasonable; and (2) even if a
community association has a validly adopted fine schedule, the community association
still has the burden of proving its damages. However, the ruling was appealed to the
Supreme Court of Arizona, and although the Court did not overturn the ruling, it did
order that the case be “de-published”, which means that the ruling will not be considered legal precedent.
Although the case does not set legal precedent, best practices would be to meet the following minimum requirements in order to validly assess monetary penalties/fines:

Levying and
Collecting Fines
in a Community
Association

1) the owner (or occupant/guest) must be in violation of the declaration, bylaws and/
or rules (and the Association should document the violation(s))
2) The community association must provide the homeowner with notice and opportunity to be heard prior to levying the monetary penalty/fine;
3) The monetary penalty/fine must be reasonable; and
4) A valid monetary penalty/fine schedule should be properly adopted prior to imposition of the monetary penalty/fine

Procedure to Collect Fines from Owners
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Under Arizona law, associations do not have the right to record a lien against the lot/
unit for unpaid fines and penalties. Associations can enforce payment of these fines by:
1. filing a lawsuit against the owner; 2. obtaining a judgment against the owner; AND
3. recording the judgment with the county recorder’s office. After the judgment is recorded, the association has a lien that is effective upon the conveyance of the property or
paid at the time of the sale of the unit/lot. Alternately, the association can collect the
judgment through garnishing wages, rent or any bank account held by the owner
against whom the association has a judgment.

What are Alternatives to Fines to get
Owners to Comply with Documents?
Changes in Arizona law over the past decade clearly indicate a desire to make it very
difficult for associations to levy fines for violations of an association's documents. In
light of this, I recommend associations consider all options to pursue enforcement of
violations (not just fines):
•
Self-help (a procedure whereby an association, after giving notice to the owner,
enters the lot/unit and fixes the violation. The right to exercise self-help must be
given in in the CCRs)
•
Filing a complaint with the Arizona Department of Real Estate against the Owner;
•
Filing a lawsuit seeking injunctive relief against the owner;
•
Reaching out to the owner to discuss (open the lines of communication);
•
Mediation with the owner (many cities now offer free mediation programs);
•
Contact your city, town and municipality to determine if any of the violations (the
city, town or municipality may enforce the code section which will save your association money; and
•
If your documents allow this, consider suspending the rights of owner for the violation (right to use common areas, right to vote, etc.)
Explore some of these options now more carefully because fining is becoming so difficult to collect on and getting compliance through a fine doesn’t always work.

Arizona Statutes Pertaining to Fines in a Planned Community
33-1803. Assessment limitation; penalties; notice to member of violation
B. After notice and an opportunity to be heard, the board of directors may impose reasonable monetary penalties on members for violations of the declaration, bylaws and
rules of the association… Any monies paid by a member for an unpaid penalty shall be
applied first to the principal amount unpaid and then to the interest accrued. Notice
pursuant to this subsection shall include information pertaining to the manner in which
the penalty shall be enforced.

Arizona Statutes Pertaining to Fines in a Planned Community
33-1807. Lien for assessments; priority; mechanics' and materialmen's liens
A. The association has a lien on a unit for any assessment levied against that unit from the time the assessment becomes due. The
association's lien for assessments, for charges for late payment of those assessments, for reasonable collection fees and for reasonable attorney fees and costs incurred with respect to those assessments may be foreclosed in the same manner as a mortgage on
real estate but may be foreclosed only if the owner has been delinquent in the payment of monies secured by the lien, excluding
reasonable collection fees, reasonable attorney fees and charges for late payment of and costs incurred with respect to those assessments, for a period of one year or in the amount of one thousand two hundred dollars or more, whichever occurs first. Fees, charges, late charges, monetary penalties and interest charged pursuant to section 33-1803, other than charges for late payment of assessments are not enforceable as assessments under this section. If an assessment is payable in installments, the full amount of the
assessment is a lien from the time the first installment of the assessment becomes due. The association has a lien for fees, charges,
late charges, other than charges for late payment of assessments, monetary penalties or interest charged pursuant to section 331803 after the entry of a judgment in a civil suit for those fees, charges, late charges, monetary penalties or interest from a court of
competent jurisdiction and the recording of that judgment in the office of the county recorder as otherwise provided by law. The
association's lien for monies other than for assessments, for charges for late payment of those assessments, for reasonable collection fees and for reasonable attorney fees and costs incurred with respect to those assessments may not be foreclosed and is effective only on conveyance of any interest in the real property.

H. A judgment or decree in any action brought under this section shall include costs and reasonable attorney fees for the prevailing
party.

Arizona Statutes Pertaining to Fines in a Condominium
33-1242. Powers of unit owners’ association: notice to unit owner of violation
A. Subject to the provisions of the declaration, the association may:
(ii) [a]fter notice and an opportunity to be heard, impose reasonable monetary penalties on unit owners for violations of the declaration, bylaws and rules of the association.
33-1256. Lien for assessments; priority; mechanics' and materialmen's liens; applicability
A. ...Fees, charges, late charges, monetary penalties and interest charged pursuant to section 33-1242, subsection A, paragraphs 10,
11 and 12, other than charges for late payment of assessments, are not enforceable as assessments under this section… The association has a lien for fees, charges, late charges, other than charges for late payment of assessments, monetary penalties or interest
charged pursuant to section 33-1242, subsection A, paragraphs 10, 11 and 12 after the entry of a judgment in a civil suit for those
fees, charges, late charges, monetary penalties or interest from a court of competent jurisdiction and the recording of that judgment
in the office of the county recorder as otherwise provided by law.
H. A judgment or decree in any action brought under this section shall include costs and reasonable attorney fees for the prevailing
party.
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