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TRUSTEE’S SALE

If an owner becomes delinquent on his/her mortgage or deed of trust, the deed of trust
company may initiate foreclosure proceedings on the owner’s property by noticing a Trus-
tee’s Sale.

Secure the association’s interests: A lien places the Trustee on notice of the association’s
interests, so the association will receive notice of the Trustee’s Sale and notice of excess
proceeds generated at the Trustee’s Sale, if any.

A Notice of Trustee’s Sale will be recorded with the county recorder’s office and posted at
the property being sold. The beneficiary (mortgage or deed of trust company) will assign a
Trustee to manage the affairs of the Trustee’s Sale. The Trustee may be contacted for
updated information regarding the status and results of the sale.

Events that may occur regarding a Trustee’s Sale:

Postponement of a Trustee’s Sale: If the owner enters into a mutually agreeable payment
arrangement to pay off the delinquencies with the bank or if the owner files for bankrupt-
cy, the Trustee’s Sale may be postponed.

Cancellation: If an owner pays off the mortgage, brings the delinquent balance current or
refinances the property, the Trustee’s Sale may be cancelled. If the owner refinances, the
association should be paid through the closing.

Revert back to the beneficiary: If no one bids on the property at the Trustee’s Sale, the
property will revert back to the deed of trust company. Accordingly, the owner will lose
title/ownership of the unit/lot and the deed of trust company becomes the new owner. A
Trustee’s Deed will be recorded showing transfer of ownership to the beneficiary. The
beneficiary is required to pay assessments from the date the deed is recorded showing it is
the new owner of the lot/unit.

Sale: The property may be sold to a third party. Excess proceeds may be generated or the
bid/purchase amount may be so low that no excess proceeds are generated. If excess pro-
ceeds are generated, the association can make a claim for them if money is owed to the
association. A Trustee’s deed is recorded showing transfer of ownership to the third party
purchaser for both types of sale. The third party is required to pay assessments from the
date the Trustee’s Deed is recorded.

AFTER THE TRUSTEE’S SALE

New Owner: Trustee’s Sales are a unique sale of property in which the purchaser (either
the beneficiary or a third party) takes title of the property free and clear of junior lien
holders. The association lien is second to the First Deed of Trust/First Mortgage; thus, if
the First Deed of Trust/First Mortgage is the foreclosing party, the association’s lien will
be wiped out through the Trustee’s Sale. The new owner will only be liable to the associa-
tion for amounts due and owing afer the date of the Trustee’s Sale. However, if the fore-
closing party is the Second Deed of Trust/Second Mortgage, the association’s lien will
remain pending against the lot/unit.

Former Owner: The former owner (e.g. owner that lost the property at the Trustee’s
Sale) remains personally liable to the association for past due amounts (unless a bankrupt-
cy is involved). The association may pursue the owner personally for breach of contract;
however, our firm recommends that the association run a credit evaluation so as to deter-
mine whether the owner is collectible.

Events that require close monitoring:

1.The association may obtain information that the owner(s) filed for bankruptcy, trans-
ferred ownership (sale) or intends to sell the property.

2. If the property is sold at the Trustee’s Sale and excess proceeds are generated, the asso-
ciation should quickly send a request for excess proceeds directly to the Trustee. State law
also provides that the association shall be paid first in line after the first deed of trust/first
mortgage/and tax liens are paid off. Therefore, the association has a very strong probabil-
ity of being paid by the Trustee with little cost to the association.

3. If the property is sold at the Trustee’s Sale and excess proceeds are generated, but are
deposited with the County Treasurer’s Office, the association will need to file a timely
Answer/Application for Release of Excess Proceeds in the case. If this occurs and an attor-
ney was not monitoring the sale, our firm recommends that your association consult with
our firm to assist you with this process.




BANKRUPTCY

When a homeowner files a bankruptcy (and lists an association
as a creditor in the bankruptcy), there is an automatic stay in
place, which prohibits the association from proceeding forward
with collection against the owner or face strict and costly penal-
ties. The association may proceed forward after the bankruptcy is
dismissed, a lift of stay is granted to the association or the bank-
ruptcy is terminated. Therefore, when the association receives
notice that a homeowner has filed a bankruptcy the file should be
clearly flagged as a bankruptcy file, so that no actions are taken
in violation of the stay.

There are two types of bankruptcies, Chapter 7 and Chapter 13.
The notice of bankruptcy will identify the type of bankruptcy and
the date of filing. The master mailing list and bankruptcy sched-
ules will set forth whether the association is a listed creditor in
the bankruptcy.

A Chapter 7 Bankruptcy is generally, but not always, a no asset
bankruptcy. If the homeowner has no assets, the notice of bank-
ruptcy will state that a creditor should not file a proof of claim
unless a notice to do so is received. If the homeowner owes de-
linquent assessments, the association should file a Notice of Ap-
pearance to assure that the association receives all notices from
the Court regarding the bankruptcy. Unless the association re-
ceives notice to file a Proof of Claim, generally, the association
will only need to file a Notice of Appearance and periodically
monitor the status of the case.

If the debtor (owner) receives a DISCHARGE of his/her
Chapter 7 Bankruptcy, the debtor is no longer personally liable to
the association for any pre-petition amounts owed to the associa-
tion (any amounts owed prior to the date the debtor/owner filed
for bankruptcy). The association should adjust the association's
accounting ledger to reflect that the owner is no longer liable for
the pre-petition amounts. However, if the debtor is still an owner
within the association, the association is still a secured creditor of
the debtor; therefore, the association still has a valid lien against
the debtor’s lot/unit (note: lien is only valid for 3 years from the
date the debt became due and owing). Accordingly, if the debtor
sells/refinances his/her lot/unit in the future the association could
be paid in full (for the pre and post-petition amounts) through the
proceeds.

A Chapter 13 Bankruptcy is called a “wage earners” bankrupt-
cy due to the fact that the party filing has a regular income and
has some assets from which to pay creditors. If a homeowner
files a Chapter 13, the association should file a Notice of Appear-
ance and a Proof of Claim in the case. The Proof of Claim should
include the pre-petition debt and attorney fees incurred and antic-
ipated in the bankruptcy.

In every Chapter 13, the debtor files a proposed plan in which

to pay creditors back the pre-petition debt. Secured claims have
priority over unsecured claims and are generally paid in full.
As long as the homeowner still owns the property (i.e. has not
lost it at a Trustee’s Sale during the term of the bankruptcy), the

association is a secured creditor. After the debtor’s plan is
approved by the Court, the association will receive payments
from the bankruptcy trustee for the amount of its claim (or the
amount of the claim approved in the order confirming the
plan). Payments received from the trustee should be applied
towards pre-bankruptcy debt.

Responsibility for Post-bankruptcy Assessments: A home-
owner is responsible for all assessments, late fees and other
charges, including bankruptcy related attorneys’ fees after the
date of filing. If the homeowner is not staying current on
his/her assessments, the association’s attorney should send a
letter to the homeowner’s bankruptcy attorney regarding the
post-bankruptcy delinquent assessments. However, the associa-
tion cannot initiate collection or threaten to cut off services,
due to a homeowner’s post-bankruptcy delinquent account. The
automatic stay precludes such actions.

Lift of Stay: If the owner is not paying post-petition assess-
ments and not responding to post-petition demand letters, the
association has the opportunity to file a motion to the Court
requesting a relief of stay. This is costly and most debtors will
object and the motion may not be granted by the Bankruptcy
Court. However, if granted, the bankruptcy stay will not be in
effect against the association and the association may proceed
forward with collection, including foreclosure. If the owner
fails to pay his/her mortgage, the mortgage company will likely
file a motion for the lift of bankruptcy stay. If granted, the
mortgage company will be able to proceed forward with fore-
closure through a Trustee’s Sale.

Date of Filing is the date that triggers the automatic stay and
precludes any further collection action against the homeowner
for unpaid assessments.

Date of Discharge Chapter 7: The date the Court grants the
debtor a personal discharge of all debt owed as of the date filed
for bankruptcy protection. Chapter 13: The date the Court
grants the debtor a discharge of all debt owed and not paid
pursuant to the Bankruptcy Plan, as of the date filed for bank-
ruptcy protection.

Date of Termination or Closing of Case is the date that the
bankruptcy case has been closed or terminated and the auto-

matic stay is no longer in effect.

Property Sold by Owner During Bankruptcy Term:

ALL AMOUNTS ARE DUE AND OWING! A payoff should
include pre-petition debt and post-petition debt due to the
association. It is very important to be sure that when providing
a payoff, both pre and post-petition accounting ledgers, if sepa-
rated, are taken into consideration in which to base the payoff.

Dismissal of Bankruptcy:

In some cases a bankruptcy will be dismissed. This is usually
due to the homeowner’s failure to pay fees to the court, file a
plan or fund a plan. When a case is dismissed, it’s as if it were
never filed and the association is able to resume collections on
the homeowner.
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